
AUKUA SYSTEMS, INC. 

SOFTWARE END-USER LICENSE AGREEMENT 

 

IMPORTANT - READ CAREFULLY 

 

THIS AUKUA SYSTEMS, INC. (“AUKUA”) SOFTWARE END-USER LICENSE 

AGREEMENT (THE "AGREEMENT") DETAILS THE TERMS AND CONDITIONS OF YOUR 

USE OF THE SOFTWARE FROM AUKUA.  PRIOR TO USING THE SOFTWARE, YOU 

SHOULD CAREFULLY REVIEW THIS AGREEMENT. 

 

BY CLICKING THE ACCEPTANCE BUTTON OR INSTALLING OR USING THE 

SOFTWARE, THE INDIVIDUAL OR ENTITY LICENSING THE SOFTWARE ("USER") IS 

VOLUNTARILY AND EXPRESSLY CONSENTING TO ENTER INTO THIS LEGAL 

AGREMENT WITH AUKUA TO LICENSE THE SOFTWARE.  THE USER MAY NOT USE 

THE SOFTWARE UNLESS THE USER ACCEPTS ALL OF THE TERMS OF THIS 

AGREEMENT. 

 

1. DEFINITIONS 

 

“Documentation” means written information (whether contained in user or technical manuals, 

training materials, specifications or otherwise) specifically pertaining to the Software and made 

available by Aukua with the Software in any manner (including CD-ROM, or on-line). 

 

"Aukua" means Aukua Systems, Inc., a Delaware corporation with its principal place of business at 

9430 Research Blvd, Suite IV305, Austin TX, 78759 USA. 

 

"Software" means the object code that comprises Aukua's proprietary software for interacting with 

Aukua’s Ethernet Protocol Analyzer by the User. 

 

2. DOWNLOAD 

 

 2.1 User Information.  User agrees to provide accurate User information during the 

registration process for the Software preinstalled on the Aukua Ethernet Protocol Analyzer owned 

by the User. 

 

3. LICENSE AND USE 

 

 3.1 Intellectual Property Rights.  All right, title and interest in and to the Software and 

Documentation, including but not limited to any and all copyrights, trade secrets, trade marks, and 

other intellectual property rights incorporated into the Software, the accompanying Documentation, 

and any copies of the Software are owned by Aukua.  The Software and Documentation is 

protected by copyright laws and treaties, as well as trademark laws and treaties, and other 

intellectual property laws and treaties. 

 



 3.2 License Grant.  Aukua hereby grants to User a personal, non-exclusive, revocable, 

nontransferable, non-sublicensable license to use the Software and Documentation solely in 

accordance with the terms and conditions of this Agreement. 

 

 3.3 Installation and Use.   

 

3.3.1.  A Single Computer.   User may install and use the Software on no more than 

a single Aukua Ethernet Protocol Analyzer at a time.  User must reproduce on such copy the 

splash screen, copyright notices and any other proprietary legends that were on the original 

copy of the Software.  User may not network the Software.   

 

3.3.2.  No Unbundling.  In addition, the Software is licensed as a single product.  Its 

component parts may not be separated for use on more than one Aukua Ethernet Protocol 

Analyzer. 

 

 3.4 Limitations, Assignment, and Further Restrictions.   

 

  3.4.1.  Limitations and Assignment.  User shall not reverse engineer, decompile, or 

disassemble the Software, nor allow a third party to reverse engineer, decompile, disassemble or 

create derivative works of the Software, except and only to the extent that such activity is expressly 

permitted by applicable law notwithstanding this limitation.  Aukua shall own any developments or 

derivative works that incorporate or use the Software or any portion thereof, and User hereby 

assigns and agrees to assign all right, title and interest in and to any such developments or 

derivative works of the Software. 

 

  3.4.2.  Further Restrictions.  Furthermore, User shall have no right, and User 

specifically agrees not to: 

 

i) Use the Software for any purpose other than as specifically provided in this 

Agreement;  

ii) Export or re-export any Software without both the written consent of Aukua and the 

appropriate U.S. and/or foreign government license; 

iii) Transfer, assign, sublicense lease, loan, rent, deliver, give away, disseminate or 

otherwise transfer the Software license rights to  any other person or entity, or use the 

Software on unauthorized equipment, and User acknowledges that any attempted transfer, 

assignment or use shall be void; 

iv) Use or permit the Software to be used to perform services for third parties, whether 

on a service bureau or time sharing basis, or otherwise, without the express written 

authorization of Aukua; or demonstrate the Software to third parties or otherwise for the 

benefit of third parties; 

v) Release any results of performance tests related to Software to any third party 

without Aukua’s prior written consent; and 

vi) Permit or encourage any third party to copy, modify, translate, create derivative 

works of, distribute, sell, assign, pledge, sublicense, lease, loan, rent, deliver, give away, 

disseminate or otherwise transfer the Software 

 



3.5 No Implied License or Rights.  User acknowledges that the license granted above in 

no way shall be construed to provide an express or implied license to use, modify or improve any 

of Aukua's patents, copyrights, trade secrets and/or trademarks.  Aukua reserves all rights to the 

Software and Documentation not expressly granted to User in this Agreement. 

 

 3.6 Use of User Information.  Aukua may use, and User hereby grants Aukua the right 

to use, User's name and information (including e-mail address and tech-support records) for billing 

purposes, advertising, notification of User of other products, services, and upgrades, or other such 

use as determined by Aukua.  Aukua agrees not sell any User information to third party bulk 

advertising companies. 

 

 3.7 Confidentiality.  User specifically acknowledges that the Software and 

Documentation contain trade secrets of Aukua, including but not limited to the specific internal 

design and structure of individual programs and associated interface information.  User shall not 

disclose, provide, or otherwise make available trade secrets contained within the Software and 

Documentation in any form to any third party without prior written consent of Aukua.  User shall 

implement reasonable security measures to protect such trade secrets. 

 

4. WARRANTY 

 

 4.1 No Warranties.  THE SERVICES, PRODUCTS, AND ANY RELATED 

DOCUMENTATION, PROVIDED BY AUKUA IS PROVIDED "AS IS", WITHOUT 

WARRANTY OF ANY KIND TO USER OR ANY THIRD PARTY, INCLUDING, BUT NOT 

LIMITED TO, ANY EXPRESS OR IMPLIED WARRANTIES OF MERCHANTABILITY OF 

THE SOFTWARE OR DOCUMENTATION, FITNESS FOR A USER'S PURPOSE, 

INFORMATIONAL CONTENT OR ACCURACY, NON-INFRINGEMENT, AND TITLE.  

USER AGREES THAT ANY EFFORTS BY AUKUA TO MODIFY ITS SERVICES, 

PRODUCTS, OR RELATED DOCUMENTATION SHALL NOT BE DEEMED A WAIVER OF 

THESE LIMITATIONS. AUKUA DOES NOT WARRANT THAT THE OPERATION OF THE 

SOFTWARE WILL BE UNINTERRUPTED OR ERROR-FREE, OR THAT DEFECTS IN THE 

SOFTWARE WILL BE CORRECTED.  FURTHERMORE, AUKUA DOES NOT WARRANT 

OR MAKE ANY REPRESENTATIONS REGARDING THE USE OR THE RESULTS OF THE 

USE OF THE SOFTWARE IN TERMS OF ITS CORRECTNESS, ACCURACY, RELIABILITY, 

OR OTHERWISE. 

 

 4.2 Limitation of Liability.  USER AGREES THAT AUKUA SHALL NOT BE 

LIABLE TO USER OR ANY THIRD PARTY FOR ANY LOSS OF PROFITS, LOSS OF USE, 

INTERUPTION OF BUSINESS, OR ANY DIRECT, INDIRECT, INCIDENTAL, OR 

CONSEQUENTIAL DAMAGES OF ANY KIND WHETHER UNDER THIS AGREEMENT OR 

OTHERWISE, EVEN IF AUKUA WAS ADVISED OF THE POSSIBILITY OF SUCH 

DAMAGES OR WAS NEGLIGENT OR GROSSLY NEGLIGENT. AUKUA’S AGGREGATE 

LIABILITY RELATED TO THIS AGREEMENT SHALL NOT EXCEED THE PRICE PAID BY 

USER FOR THE SOFTWARE THAT GAVE RISE TO THE CLAIM. THE PARTIES AGREE 

THAT THE LIABILITY AND WARRANTY LIMITATIONS SET FORTH IN THIS 

AGREEMENT ARE A REASONABLE ALLOCATION OF RISK AND LIABILITY 

CONSIDERING THE RESPECTIVE BENEFITS OBTAINED HEREUNDER. THE 



FOREGOING LIMITATIONS SHALL APPLY NOTWITHSTANDING THE FAILURE OF 

ESSENTIAL PURPOSE OF ANY LIMITED REMEDY HEREIN. THE ENTIRE RISK ARISING 

OUT OF USE OR PERFORMANCE OF THE SOFTWARE REMAINS WITH THE USER.  IF A 

PARTICULAR STATE OR JURISDICTION DOES NOT ALLOW SUCH EXCLUSION OR 

LIMITATION OF LIABILITY, AND, AS SUCH, SOME PORTION OF THE ABOVE 

LIMITATION MAY NOT APPLY TO USER, AUKUA'S TOTAL LIABILITY IS LIMITED TO 

THE GREATEST EXTENT PERMITTED BY LAW.  

 

5. GENERAL TERMS 

 

 5.1 Term.  This Agreement is effective until terminated by Aukua.  User may terminate 

this Agreement by permanently deleting and destroying the Software, any back-up or archival 

copies, and any related documentation. 

 

 5.2 Termination.  Without prejudice to any other rights, Aukua may terminate this 

Agreement and all rights for User to use the Software, if the User fails to comply with the terms 

and conditions of this Agreement.  In such event, the User must destroy all copies of the Software 

and all of its component parts.  All confidentiality obligations of User and all limitations of liability 

and disclaimers and restrictions of warranty shall survive termination of this Agreement. 

 

 5.3 Choice of Law.  This Agreement shall be exclusively governed by and construed in 

accordance with the laws of the State of Texas, USA, without regard to the choice of law 

provisions of this or any other jurisdiction.  Any suit hereunder will be brought solely in the federal 

or state courts in Texas, USA, and User hereby submits to the personal jurisdiction thereof.  The 

1980 United Nations Convention on Contracts for the International Sale of Goods shall not be 

applicable to this Agreement.  If Texas law is not held to apply to this Agreement for any reason, 

then in jurisdictions where warranties, guarantees, representations, and/or conditions of any type 

not provided hereunder may not be disclaimed, any such warranty, guarantee, representation and/or 

warranty is: (1) hereby limited to the period of either (a) thirty (30) days from the date of delivery; 

or (b) the shortest period allowed by law in the applicable jurisdiction if a thirty (30) day limitation 

would be unenforceable. 

 

 5.4 Assignment.  User shall not assign this Agreement, and any rights and obligations 

thereunder, in any manner, and any purported assignment shall be void; provided, however, that in 

the event that User sells the Aukua Ethernet Protocol Analyzer on which this Software is installed, 

then in only such instance may this Agreement be assigned to the purchaser of such protocol 

analyzer. Aukua may assign this Agreement, and any rights and obligations thereunder, in its sole 

discretion. 

 

 5.5 Waiver.  No delay on the part of any party in exercising any right, power or 

privilege hereunder shall operate as a waiver thereof, nor shall any waiver on the part of any party 

of any right hereunder, nor any single or partial exercise of any rights hereunder, preclude any other 

or further exercise thereof or the exercise of any other right hereunder. 

 

 5.6 Indemnity and Disputes.  Aukua shall not undertake to resolve any disputes or 

litigation on User's behalf involving the use of the Software, and User agrees to indemnify, hold 



Aukua harmless, and defend Aukua against any disputes involving the use of the Software.  If any 

dispute arises under this Agreement, the prevailing party shall be reimbursed by the other party for 

any and all legal fees and costs associated therewith. 

 

 5.7 Severability.  If, for any reason, any provision of this Agreement is held invalid, 

such invalidity shall not affect the remainder of this Agreement, and this Agreement shall continue 

in force and effect to the full extent allowed by law. 

 

 5.8. Language.  No translation of this Agreement into any language other than English 

shall be of any effect in the interpretation of the Agreement. 

 

 5.9 Force Majeure.  Neither party shall be in default or be liable for any delay, failure in 

performance (excepting the obligation to pay) or interruption of updating or technical support 

services resulting directly or indirectly from any cause beyond its reasonable control. 

 

 5.10 Independent Contractors.  The parties are independent contractors.  There is no 

relationship of partnership, joint venture, employment, franchise, or agency between the parties.  

Neither party will have the power to bind the other or incur obligations on the other's behalf 

without the other parties' prior written consent.  Nothing herein is intended to, or shall be construed 

to, confer upon any person not a signatory party hereto any rights or benefits hereunder. 

 

 5.11 Contact.  Should you have any questions concerning this Agreement, or if you desire 

to contact Aukua for any reason, please send e-mail to: support@aukua.com. 

 

 5.12 Entire Agreement.  This Agreement supersedes any and all other agreements, either 

oral or in writing, between the parties with respect to this Software, and this Agreement contains all 

of the covenants and agreements between the parties with respect thereto.  This Agreement may be 

amended or modified only in writing, and shall only be effective after affixation of both parties' 

signatures. 

 

 5.13 Consent.  The parties knowingly and express consent to the foregoing terms and 

conditions and each party is authorized to enter into this Agreement on behalf of its respective 

party. 

 

IF YOU (USER) DO NOT AGREE WITH ALL THE AFOREMENTIONED TERMS AND 

CONDITIONS, DO NOT USE THE SOFTWARE. 


